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I IDENTITY OF PETITIONERS

Jennifer K. Rios and John Doe Rios (“Rios’) ask this Court to
accept review of the Court of Appeals decision terminating review
designated in Part Il of this Petition.

. COURT OF APPEALS DECISION

Rios seeks review of the published decision terminating review in
Citov. Rios, No. 75393-2-1, issued by Division | of the Court of Appeals
on May 29, 2018 (the “Decision”). A copy of the Decision is at Appendix
1-14.

1. ISSUE PRESENTED FOR REVIEW

RCW 46.64.040" provides that where a Washington resident is
involved in amotor vehicle collision and “thereafter at any time within the
following three years cannot, after a due and diligent search, be found in
this state” the secretary of state shall be appointed to accept service of
process. In thiscase, the plaintiff found the defendant in state but, after
multiple failed attempts to serve her personally, the plaintiff resorted to
substitute service on the secretary of state pursuant to RCW 46.64.040.

The issue presented for review is whether RCW 46.64.040 authorizes

! A copy of RCW 46.64.040 is at Appendix 15-16.



substitute service on the secretary of state when a Washington resident is
found in state, but is not personally served.
V. STATEMENT OF THE CASE

A. Cito Locates, But Failsto Serve, Rios.

On September 28, 2012, Elizabeth Cito and Jennifer Rios werein a
motor vehicle collision.? Nearly three years later, on September 25, 2015,
Cito filed a complaint against Rios aleging persona injury.®> Shortly
thereafter, Cito used alegal messenger service to attempt personal service
on Rios at the Seattle, Washington address listed in the police report, but
was told Rios had moved.* Cito's legd messenger service eventually
discovered a Des Moines, Washington address for Rios at an apartment
complex.

On October 14, 2015, a process server attempted service at the Des
Moines apartment address.” The process server confirmed with neighbors
that Rios was living at the address, but stated that the occupant refused to
accept service.® The following day, the process server again attempted to

serve Rios at her address, but a woman in the apartment who actually

Zcp2.
3CP1-4.

4 CP 68-69, 71.
>CP75.
SCcP75.



spoke to the process server refused to accept service.” Following this
second attempt, the process server stated his belief that the woman he
spoke with was Rios and noted that neighbors and management had
confirmed that the address was where Rios lived.?

In the meantime, Cito attempted to effect personal service through
the King County Sheriff’s Office, but was unsuccessful .’

On November 14, 2015, the process server made afina attempt to
serve Rios a her confirmed address.’® While he was again unsuccessful,
he identified Rios by name as his contact.™*

Thereafter, Cito attempted substituted service on Rios under
Washington's nonresident motorist statute, RCW 46.64.040.%*  That
statute provides, in pertinent part, as follows:

Likewise each resident of this state who, while operating a

motor vehicle on the public highways of this state, is

involved in any accident, collison, or liability and

thereafter at any time within the following three years
cannot, after a due and diligent search, be found in this

state appoints the secretary of state of the state of

Washington as his or her lawful attorney for service of
summons as provided in this section for nonresidents.

"CP75.

8 CP 5.

° CP 79-80.

Ycp7r.

1 CP 77. (Emphasis added.)

2 CP 61-62. There is no evidence in the record that Cito attempted to locate
Rios place of employment or serve her at her place of employment, per the
process server’ s last report.



RCW 46.64.040. (Emphasis added.)

B. Rios Movesto Dismissfor Lack of Service.

On April 5, 2016, Rios filed a motion to dismiss,*® contending that
she had not been properly served within 90 days of filing and that the
statutory limitation period had expired.”* King County Superior Court
Judge Bruce Heller™ heard oral argument on the motion to dismiss.’® At
the hearing, Judge Heller requested that the parties provide additional
briefing as to the correct interpretation of the word “found” in
RCW 46.64.040.>" After receiving Rios supplemental brief, but before
Cito’s supplemental brief was filed, Judge Heller granted Rios motion
and dismissed the case.”® Judge Heller concluded that substituted service
was unavailable to Cito because she had “found” Rios in Washington by
locating her address:

That the Plaintiff has failed to perfect service upon the

defendants in this matter. This case is now time barred.

RCW 46.64.040 provides no basis for service because
Plaintiff “found” Defendant in Washington by locating her

13 1n a declaration submitted with the motion to dismiss, Rios stated that she was
living a the address where the process server and the King County Sheriff’'s
Deputy had attempted to serve her personally during the time these attempts were
made. CP 43-44.

“cP7-17.

15 Judge Heller has since retired.

*RP1-27.

' RP 23-26.

'8 CP 125-26.



address. Being unable to serve her does not mean she
cannot be “found.” [*%

O and also filed a notice of

Cito moved to vacate this order,
appeal.”’  Judge Beth Andrus subsequently granted Cito’'s motion to
vacate, finding that Judge Heller had issued the order without having the
benefit of Cito’s response to Rios additional briefing.?? Judge Andrus
permitted the parties to submit additional briefing.?®

Judge Andrus then granted Rios' motion to dismiss, concluding
that Rios had been “found” in Washington such that that substituted
service under RCW 46.64.040 was inappropriate.®* Unlike Judge Heller,
who concluded that Rios had been “found” by virtue of her address being
located, Judge Andrus concluded that Rios herself had been “found” at her
Washington address by Cito’s process server:

Service through the Secretary of State pursuant to

RCW 46.64.040 was not appropriate in this case because

Plaintiff’s process server in fact “found” Defendant at

her last known Washington address. The process

server’s affidavit states that the server actually spoke to a

person inside the home whom he believed to be the

Defendant and the neighbors confirmed she lived in this
location. Under these unique facts, Plaintiff found

19 CP 125-26. (Emphasis added.)
2 CP 127-35.
2L CP 165-68.
22 Cp 183-85.
% CP 187-99.
24 CP 200-02.



Defendant in-state and substitute service through the
Secretary of State was not permissible.[*®

Cito filed a notice of appeal from Judge Andrus’ order,?® and the
Court of Appeals consolidated Cito’s two appeals under case number
75393-2-1.%

The Court of Appealsreversed. The Court of Appeals held that
RCW 46.64.040 authorized service of process on the secretary of state
“[b]ecause the record establishes that after a due and diligent effort to
serve Rios, she could not be found for purposes of service of
procesy] ]"**

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

The issue presented for review, which is whether substitute service
under RCW 46.64.040 is permissible where a person is found in state but
not served, is one “of substantial public interest that should be determined
by the Supreme Court.” RAP 13.4(b)(4). RCW 46.64.040 is meant to
account for the realities—transience chief among them—of automobile
travel. Motorists are invariably on the way to somewhere else, and so
when an accident occurs, problems with finding the parties often arise. To

address this problem for motorists, the legislature authorized substitute

% CP 200-02. (Emphasis added.)

% CP 204-09.

* Decision at 1.

% Decision at 1-2. (Emphasis added.)



serviceif aperson could not be found in state. But the plain language of
RCW 46.64.040, as well as the broader statutory framework of whichitis
apart, indicates that legislature did not go further and authorize such
service where a person could be found but not served. That istheissue
presented for review, which, with more than 117,000 automobile accidents
occurring in Washington State in 2015 alone,”® is one of substantial
interest to the bench, the bar, and the public.

A. Several Court of Appeals Decisions Have Misconstrued
the Meaning of “Found” in RCW 46.64.040.

Since RCW 46.64.040 was amended in 2003, the Court of Appeals
has propagated an erroneous interpretation of the word “found.” Prior to
the 2003 amendment, the statute authorized substitute service when a
resident “departs from the state.” See former RCW 46.64.040 (2003). As
aresult of the 2003 amendment, the statute now authorizes substitute
service when aresident “ cannot, after a due and diligent search, be
found[.]” See Lawsof 2003, ch. 223, 8 1. Hence, the 2003 amendment
created the need for analysis of the term “found” that did not exist prior to

2003.

29

See
http://www.wsdot.wa.gov/mapsdata/crash/pdf/2015_Annual_Collision_Summary
pdf



Nevertheless, in 2011, the Court of Appeals stated that “[w]hile
RCW 46.64.040 uses the word ‘found,’ the cases, including Martin [v.
Triol, 121 Wn.2d 135, 847 P.2d 471 (1993)] and Carras [v. Johnson, 77
Wn. App. 588, 892 P.2d 780 (1995)], show that the due diligence inquiry
focuses on a plaintiff’s efforts to physically find and serve the defendant.”
Harvey v. Obermeit, 163 Wn. App. 311, 322, 261 P.3d 671 (2011). The
Harvey Court acknowledged that “[t]hese cases interpret the pre-2003
version of RCW 46.64.040,” but concluded that “the 2003 amendment
does not affect this aspect of their analyses.” 163 Wn. App. a 322. But
how could this be when the word “found” did not exist in the pre-2003
version of the statute?

The Court of Appealsin this case compounds the error. Citing
Harvey, the Cito Court “hold[s] theword ‘found’ asused in
RCW 46.64.040 means ‘found’ for purposes of service of process.”*® But
like the Harvey Court, the Cito Court fails to explain why, when the
legislature amended the statute in 2003, it did not qualify “found” with
“served” or some variant thereof, afact that is particularly troubling given
that the word “served” is used repeatedly elsewherein RCW 46.64.040.

The Court rationalizes its holding through various canons of construction,

% Decision at 12.



but fails to mention one that is clearly relevant here: a court “cannot add
words or clauses to an unambiguous statute when the legislature has
chosen not to include that language.” E.g., Sate v. Delgado, 148 Wn.2d
723, 727, 63 P.3d 792 (2003).

The Court of Appeals has done just that, effectively interlineating
the statutory text with the phrase “for purposes of service of process’ after
“found.” In doing this, the Court purports to be adopting the interpretation
that best advances the legislative purpose,®* which is to regul ate the use of
state “highways for their protection, and the protection of persons and
property within the state.” Martin v. Meier, 111 Wn.2d 471, 476, 760
P.2d 925 (1988) (internal quotation marks omitted). The Court’s holding
undoubtedly advances this purpose, but it does so without regard for the
place of RCW 46.64.040 within the broader |egidlative framework for
service of process procedures, notwithstanding the maxim that courts
should construe the meaning of a statute by considering its relation with
other statutes and should attempt to harmonize the statutes. Dep’t of
Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 11, 43 P.3d 4
(2002); Sate ex rel. Peninsula Neighborhood Ass' n v. Dep’'t of

Transportation, 142 Wn.2d 328, 342, 12 P.3d 134 (2000).

3l Decision at 11.



B. The Proper Construction of “Found” in RCW 46.64.040
Requires Consideration of RCW 4.16.180.

When the word “found” is considered in isolation, the prospect of
service being successfully evaded suggests thereis alegislative “bug’ in
RCW 46.64.040 in need of ajudicial fix. That concern appears to have
driven the Court of Appedls, first in Harvey and now in Cito, to interpret
the statute as it has. But when considered in the context of a broader
legidative framework, the supposed “bug” starts to look more like a
feature. To appreciate this, one need look no further than RCW 4.16.180.

RCW 4.16.180 tolls the statute of limitations when the person to be
served isaresident concealed in the state. “The rationale of the tolling
statute isthat every . . . period of hiding or concealment within the state
... which prevents a plaintiff from making a service upon adefendant . . .
should be excluded in computing the time within which a plaintiff must
commence hisaction.” Summerrisev. Stephens, 75 Wn.2d 808, 811, 454
P.2d 224 (1969). In order “[t]o stop the running of the statute of
limitations, adefendant’s . . . concealment . . . must be such that process
cannot be served upon him which would make possible a personal
judgment against him.” 1d. Concealment has been defined to include
“willful evasion of process.” Brown v. ProWest Transport Ltd., 76 Wn.

App. 412, 421, 886 P.2d 223 (1994).

10



RCW 4.16.180 and RCW 46.64.040 are designed to work in
concert. When amotorist cannot be found in state, substitute service
under RCW 46.64.040 may be pursued. When a motorist can be found,
but cannot be served, RCW 4.16.180 may toll the limitation period in
order for personal serviceto be pursued. Tellingly, RCW 4.16.180 does
not apply when a defendant may be served pursuant to RCW 46.64.040.
Patrick v. DeYoung, 45 Wn. App. 103, 110, 724 P.2d 1064 (1986).

There are good reasons to conclude that this complementary
structure was a product of legidative design. Where the person to be
served cannot be found in state, secretary of state serviceisaviable
alternative method of service that satisfies due process. However, asthis
Court has noted, thistype of service “cannot ssmply be used as a substitute
for other service of process procedures.” Martin, 111 Wn.2d at 480. Itis
unsurprising, therefore, that when the person to be served can be found,
the legislature would require traditional persona service. At that point,
there is no longer reason to confer an advantage on the serving party she
would otherwise not have if the case involved the operation of abusiness,
for instance, rather than an automobile. Moreover, while secretary of state
service provides sufficient notice to satisfy due process, it islesslikely to

provide actual notice than is traditional personal service. Thelegislature

11



understandably would wish to promote the type of service most likely to
provide actual notice.

The Cito and Harvey decisions do harm to this complementary
structure. For instance, now the toll for concealment in RCW 4.16.180
will never apply in the setting of an automobile collision. Thisisso
because RCW 4.16.180 does not apply when a defendant may be served
pursuant to RCW 46.64.040. E.g., Patrick, 45 Wn. App. at 110. Inthe
wake of these Court of Appeals decisions, adefendant motorist who is
found in state but evades personal service may be served pursuant to
RCW 46.64.040, obviating the need for RCW 4.16.180, which would
otherwise be applicable, without good reason. Neither the plain language
of RCW 46.64.040 nor its place in the broader |egidative framework
supports, let alone compels, such an outcome.

VI. CONCLUSION

This Court should accept review for the reasonsindicated in Part V

and affirm the trial court’s order dismissing the case, as Rios was not

properly served.

12



RESPECTFULLY SUBMITTED this 28th day of June, 2018.
BETTS, PATTERSON & MINES, P.S.

-

PP o A

I

By
Shawna M. Lydon, WSBA #34238
Mark W. Tyson, WSBA #47185

Betts Patterson & Mines

One Convention Place, Suite 1400

701 Pike Street

Seattle WA 98101-3927

Telephone:  (206) 292-9988

Facsimile: (206) 343-7053

Attorneys for Defendants Rios
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CERTIFICATE OF SERVICE

|, Karen L. Pritchard, declare as follows:

1) | am acitizen of the United States and aresident of the
State of Washington. | am over the age of 18 years and not a party to the
within entitled cause. | am employed by the law firm of Betts Patterson &
Mines, One Convention Place, Suite 1400, 701 Pike Street, Sesttle,
Washington 98101-3927.

2) By the end of the business day on June 28, 2018, | caused
to be served upon counsel of record at the addresses and in the manner
described below, the following documents:

e Petition for Review; and

e Certificate of Service

Counsd for Plaintiff Elizabeth Cito O U.S. Mail
James R. Dixon XIHand Dédlivery
Dixon & Cannon, Ltd. [J Facsimile
601 Union St Ste 3230 O Overnight

Sesttle, WA 98101

james@dixoncannon.com E-mail

| declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct.

DATED this 28" day of June, 2018.

§ Karen L. Pritchard

Karen L. Pritchard
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L FILED :
COURT OF APPEALS DIV 1
STATE OF WASHINGTON

0181HAY 29 AMIO: 12

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE
ELIZABETH CITO, No. 75393-2-|
Consolidated with No. 76492-6-|
Appellant,

V.

)
)
)
3
) PUBLISHED OPINION
JENNIFER K. RIOS, and JOHN DOE )
RIOS, individually and as the marital )
community composed thereof, )
)
)

Respondents. FILED: May 29, 2018

SCHINDLER, J. — Under the plain and unambiguous language of RCW 46.64.040,
where a resident is involved in a motor vehicle collision and “thereafter at any time
within the following three years vcannot, after a due and diligent search, be found,” the
secretary of state shall be appointed to accept service of process. Under RCW
46.64.040, service of process on the secretary of state has the same force and effect as
personal service. Elizabeth Cito filed a personal injury lawsuit against Jennifer K. Rios
for damages from a rear-end collision. The court dismissed the lawsuit on the grounds
that Rios was not properly served under RCW 46.64.040. The undisputed record
establishes that despite repeated attempts to serve Rios, she avoided and refused to
accept service of process. Because the record establishes that after a due and diligent

effort to serve Rios, she could not be found for purposes of service of process, we hold

Appendix - 1



No. 756393-2-1 (Consol. with No. 76492-6-I)/2

RCW 46.64.040 authorized service of process on the secretary of state. We reverse
and remand for trial.
Car Accident

The facts are undisputed.! On September 28, 2012, Elizabeth Cito was driving
to work in her 2008 Subaru, traveling eastbound on the West Seattle Bridge. As Cito
slowed to merge onto the Interstate 5 off-ramp, a Honda Civic rear-ended her car. The
“Police Traffic Collision Report” identifies the driver of the Honda Civic as Jennifer K.
Rios. The Police Traffic Collision Report states her address is 8817 25th Place
Northeast, Seattle, Washington 98115. The police cited Rios for “[flollowing too close.”
The collision report states that when Cito “slowed and stopped for traffic,” Rios rear-
ended her car. The report notes both Cito and Rios “complained of neck pain” and the

cars were towed.

Personal Injury Lawsuit

Cito’s atforney was in contact with the GEICO claims adjuster for Rios over the
course of the next two years. On September 23, 2015, the attorney notified the claims
adjuster that Cito planned to file a lawsuit. The attorney said, “| called him so that he
could notify his insured, so that she would not be alarmed when someone knocked on
her door to serve papers. The claims adjustor . . . requestéd that | fax him a copy of the
complaint once it was filed.”

On September 25, 2015, Cito filed a personal injury complaint for damages
against Rios in King County Superior Court. On September 28, Cito's attorney faxed a

copy of the summons and complaint to the GEICO claims adjuster.

1 We treat undisputed facts as verities on appeal. Rush v. Blackburn, 190 Wn. App. 945, 956,
361 P.3d 217 (2015).

2
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No. 756393-2-| (Consol. with No. 76492-6-1)/3

On September 30, an attorney filed a notice of appearance on behalf of Rios.
The notice of appearance requests that “all further pleadings, except service of process,
be forwarded” to the attorney.

Attempts to Serve Rios

On September 30, 2015, an ABC Legal Messenger (ABC) process server
attempted to serve Rios at the Seattle address in the Police Traffic Collision Report with
the summons, the personal injury complaint, and the order setting civil case schedule.
The process server learned Rios no longer lived at that address.

After conducting a search of public records, Cito’s attorney located an address
for Rios at 15704 80th Street East, Puyallup, Washington. On October 2, an ABC
process server attempted to serve Rios at the Puyallup address. The current occupant
told the process server that Rios lived at that address only temporarily and she did not
know her new address.

On October 14, Cito’s attorney sent an e-mail to Rios’s attorney stating, “[Wle
have not yet served your client, as she has moved from her previous address. We will
be using ABC investigation to locate and serve her.” Cito’s attorney asked, “Please let
me know if you are able to accept service for her or if you have obtained her permission
to share her address.” The attorney responded, “Let me know when you have service.”

ABC conducted “a full investigation to locate Ms. Rios’ current address.” ABC
located an address for Rios at an apartment complex in Des Moines—2701 South 224th
Street, apartment H304. On October 14, a process server attempted service at the Des

Moines address at 4:30 p.m. Although no one answered the door, the ABC process

3
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No. 756393-2-1 (Consol. with No. 76492-6-1)/4

server heard “movement inside.” The process server left several telephone messages.
After “neighbors confirmed” that Rios lived in apartment H304, the process server
waited in the parking lot. Approximately a half-hour later, the process server tried to
serve Rios with the pleadings. Rios “refused to accept” service.’

The ABC process server attempted to serve Rios again the next day on October
15. The apartment manager confirmed Rios lived in apartment H304. The woman in
apartment H304 refused to open the door and accept service or identify herself. The
process server left a number of telephone messages. Rios did not respond.

10/15/2015 2:32 PM: Per JANE DOE, WHO REFUSED TO GIVE NAME,

RESIDENT, a female contact. Occupant is believed to be subject by

server. Neighbors and management confirm that provided address is

good for subject. Occupant refuses to open doors to server and accept

documents. Occupant spoke from inside of apartment and would not

make herself visually known. . . . Multiple messages have been left on

provided phone number.
ABC suggested Cito “[florward to sheriff's office to complete process of service.”

A King County deputy sheriff tried to serve Rios at the Des Moines address on
October 28. When there was “[n]o answer,” he left his card. The deputy left voice
messages and sent text messages on October 28, 29, and 30. Rios did not respond.

On November 2, the deputy went to the apartment and left his card. The deputy

returned on November 9 but there was “[n]o response at door.”

2 Boldface omitted throughout opinion.
3 The “Declaration of Non-Service” states, in pertinent part:

10/14/2015 4:30 PM: No answer at door, noise inside, movement inside and lights on
inside. Several messages were left on subject’s phone. Process server stayed in
parking lot for a short duration of time after neighbors confirmed that subject has been
living at provided address for 2 months now. Server tried to obtain contact with subject at
1700 hours and subject refused to accept documents.

4
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No. 756393-2-1 (Consol. with No. 76492-6-1)/5

On November 14, ABC made one last attempt to serve Rios at the Des Moines
address with the summons, personal injury complaint, and order setting civil case
schedule. After Rios “absolutely refuse[d] to accept legal documents,” the process
server returned with the apartment manager and tried a second time to serve Rios. A
woman from inside the apartment spoke to the process server but did not open the
door.

Service on the Secretary of State

On December 3, Cito filed a “Notice of Service on the Secretary of State” and a
“Declaration of Compliance.” The Declaration of Compliance describes the nhumerous
unsuccessful attempts to personally serve Rios.

I have with due diligence determined that the defendant cannot be served.

... On December 3, 2015, this office sent a copy of the Summons,

Complaint, Plaintiff's Declaration of Compliance, Plaintiff Counsel’s

Declaration of Compliance, the Case Schedule, and the Notice of Service

to the Secretary of State, by Registered Mail with Return Receipt

Requested to Defendant Jennifer Rios at 2701 S. 224th St., Apt. H304,

Des Moines, WA 98199.

Cito sent a copy of the summons, complaint, case schedule, notice of service on
the secretary of state, and declaration of compliance by registered mail to Rios at the
Des Moines address. On December 7, ABC filed a “Declaration of Service of Letter;
$50 Check Made Payable to the Secretary of State; Plaintiff[']s Declaration of

Compliance; Plaintiff Counsel's Declaration of Compliance; [2 Sets] Summons; [2 Sets]

Complaint for Personal Injuries; [2 Sets] Order Setting Civil Case Schedule.™

4 First alteration added.

5
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No. 75393-2-1 (Consol. with No. 76492-6-1)/6

On January 11, 2016, Rios filed an answer to the complaint. Rios asserted a
number of affirmative defenses, including improper service of process and lack of
personal jurisdiction.

Motion to Dismiss and May 20, 2016 Order

Rios filed a motion to dismiss for improper service of process and lack of

personal jurisdiction. Citing Huff v. Budbill, 141 Wn.2d 1, 14, 1 P.3d 1138 (2000), Rios

argued a plaintiff is authorized to serve the secretary of state “only if (1) the defendant
has departed the state, or (2) the plaintiff has a good faith belief the defendant has
departed and has exercised due diligence in attempting to locate the defendant.” Rios
filed a declaration in support of the motion to dismiss. Rios listed several previous
addresses, including the address in the Police Traffic Collision Report. Rios states, ‘|
live in the State of Washington and have lived at the following Washington address
since June 11, 2015: 2701 S. 224th Street, Apt. H304, Des Moines, WA 98198.” Rios
asserted that because she has lived at the Des Moines address since 2015, service
was impropér and the lawsuit was barred by the three-year statute of limitations.

In response to the motion to dismiss, Cito pointed out that the legislature
amended the statute after the Washington Supreme Court decision in Huff in 2000. In
2003, the legislature deleted the language “departs from this state.” LAws oF 2003, ch.
223, § 1. The legislature amended the statute to state that if within three years following

the collision the resident motorist “cannot, after a due and diligent search, be found in

this state,” the motorist “appoints the secretary of state” to accept service of process.

LAwS OF 2003, ch. 223, § 1.5 Cito argued the statute authorized service on the

5 Some emphasis added.
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secretary of state because after a due and diligent search and repeated attempts at
service, Rios could not be “found” for purposes of service of process.

The court requested additional briefing on the meaning of the word “found.”
Before Cito filed her supplemental response brief, the court granted the motion to
dismiss. On May 20, 2016, the court dismissed the lawsuit with prejudice.

Motion to Vacate and January 23, 2017 QOrder of Dismissal

On May 31, 2016, Cito filed a CR 60(b)(1) motion to vacate the May 20, 2016
order of dismissal in superior court. The case was transferred to a different superior
court judge. On June 20, Cito filed a notice of appeal of the May 20, 2016 order of
dismissal. On January 12, the court granted Cito’s CR 60 motion to vacate the May 20,
2016 order. |

The court held a hearing on the motion to dismiss and considered the
supplemental briefs. In her supplemental brief, Rios argued the language “cannot . . .
be found”® means “a plaintiff is unable to locate a defendant’s address.” Rios claimed
service on the secretary of state was improper because Cito “had actual knowledge” of
her address. In her supplemental brief in opposition to the motion to dismiss, Cito
argued that as amended, “found” as used in RCW 46.64.040 means that a defendant
‘cannot. .. be found” if the defendant is intentionally avoiding service and cannot be
served.

The court granted the motion to dismiss. The January 23, 2017 order states, in
pertinent part:

[T]he Court concludes that the Defendant was not properly served with the
summons and complaint.

8 RCW 46.64.040.

7
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Service through the Secretary of State pursuant to RCW 46.64.040
was not appropriate in this case because [Cito]'s process server in fact
“found” [Rios] at her last. known Washington address. The process
server’s affidavit states that the server actually spoke to a person inside
the home whom he believed to be [Rios] and the neighbors confirmed she
lived in this location. Under these unique facts, [Cito] found [Rios] in-state
and substitute service through the Secretary of State was not permissible.

Cito appealed the January 23, 2017 order granting the motion to dismiss. We
consolidated the appeal of the January 23, 2017 order with the previous appeal of the
May 20, 2016 order dismissing the lawsuit. Because the trial court vacated the May 20,
2016 order of dismissal, we address only the order of dismissal entered on January 23,
2017. |

RCW 46.64.040

Cito contends the court erred in dismissing her personal injury complaint on the
grounds that she did not properly serve Rios as authorized by RCW 46.64.040. We

review de novo whether service of process is proper. Heinzig v. Seok Hwang, 189 Wn.

App. 304, 310, 354 P.3d 943 (2015).
RCW 46.64.040 states, in pertinent part:

The acceptance by a nonresident of the rights and privileges conferred by
law in the use of the public highways of this state, as evidenced by his or
her operation of a vehicle thereon, or the operation thereon of his or her
vehicle with his or her consent, express or implied, shall be deemed
equivalent to and construed to be an appointment by such nonresident of
the secretary of state of the state of Washington to be his or her true and
lawful attorney upon whom may be served all lawful summons and
processes against him or her growing out of any accident, collision, or
liability in which such nonresident may be involved while operating a
vehicle upon the public highways, or while his or her vehicle is being
operated thereon with his or her consent, express or implied, and such
operation and acceptance shall be a signification of the nonresident's
agreement that any summons or process against him or her which is so
served shall be of the same legal force and validity as if served on the
nonresident personally within the state of Washington. Likewise each
resident of this state who, while operating a motor vehicle on the public

8
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highways of this state, is involved in_any accident, collision, or liability and
thereafter at any time within the following three years cannot, after a due
and diligent search, be found in this state appoints the secretary of state of
the state of Washington as his or her lawful attorney for service of
summons as provided in this section for nonresidents. Service of such
summons or process shall be made by leaving two copies thereof with a
fee established by the secretary of state by rule with the secretary of state
of the state of Washington, or at the secretary of state’s office, and such
service shall be sufficient and valid personal service upon said resident or
nonresident: PROVIDED, That notice of such service and a copy of the
summons or process is forthwith sent by registered mail with return receipt
requested, by plaintiff to the defendant at the last known address of the
said defendant, and the plaintiff's affidavit of compliance herewith are
appended to the process, together with the affidavit of the plaintiff's
attorney that the attorney has with due diligence attempted to serve
personal process upon the defendant at all addresses known to him or her
of defendant and further listing in his or her affidavit the addresses at
which he or she attempted to have process served. However, if process is
forwarded by registered mail and defendant’s endorsed receipt is received
and entered as a part of the return of process then the foregoing affidavit
of plaintiff's attorney need only show that the defendant received personal
delivery by mail.["

The purpose of RCW 46.64.040 is clear. In exchange for the privilege of
operating a motor vehicle on the public highways of Washington, motorists consent to
service of process on the secretary of state. RCW 46.64.040. Service on the secretary
of state is “ * “a valid exercise of the police power based upon the right of the State to
regulate the use of its highways for their protecfidn, and the protection of persons and

property within the state.”’ ” Martin v. Meier, 111 Wn.2d 471, 476, 760 P.2d 925 (1988)

(quoting Tellier v. Edwards, 56 Wn.2d 652, 654, 354 P.2d 925 (1960) (quoting Ogdon v.

Gianakos, 415 lll. 591, 597, 114 N.E.2d 686 (1953))). Service on the secretary of state
and the statutory procedure to mail notice to the defendant’s last known address after

due diligence in attempting to personally serve the defendant satisfies due process

7 Emphasis added.
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requirements. Martin, 111 Wn.2d at 478 (citing Mullane v. Cent. Hanover Bank & Trust
Co., 339 U.S. 306, 314, 70 S. Ct. 652,94 L. Ed. 865 (1950)). ‘

The dispositive questidn in this appeal is the meaning of the statutory language
that authorizes service on the secretary of state where a resident involved in an
automobile collision cannot “be found in this state.” RCW 46.64.040. RCW 46.64.040
states that where a resident is involved in a collision and “after a due and diligent
search” within the following three years the motorist cénnot “be found in this sfate," the
motorist appoints the secretary of state “as his or her lawful attorney for service.”

Statutory interpretation is a question of law that we review de novo. Dep't of

Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 9, 43 P.3d 4 (2002). Our objective is

to ascertain and give effect to legislative intent. Campbell & Gwinn, 146 Wn.2d at 9-10.
We begin with the text and the plain meaning of the statute as the expression of

the intent of the legislature. Bostain v. Food Express, Inc., 1569 Wn.2d 700, 708, 153

P.3d 846 (2007); City of Spokane v. Spokane County, 158 Wn.2d 661, 673, 146 P.3d

893 (2006); Campbell & Gwinn, 146 Wn.2d at 9-10. We discern plain meaning from

“the plain language enacted by the legislature, considering the text of the provision in
question, the context of the statute in which the provision is found, related provisions,
amendments to the provision, and the statutory scheme as a whole.” Columbia

Riverkeeper v. Port of Vancouver USA, 188 Wn.2d 421, 432, 395 P.3d 1031 (2017). If

the plain language of the statute is subject to only one interpretation, our inquiiry is at an

end. Lake v. Woodcreek Homeowners Ass’n, 169 Wn.2d 516, 526, 243 P.3d 1283

(2010).

10
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The undisputed record establishes Cito exercised due diligence to personally
serve Rios with the summons, the personal injury complaint, and the case schedule.
See Martin, 111 Wn.2d at 482 (due diligence requires the plaintiff to make “honest and
reasonable efforts to locate tﬁe defendant”).

The parties dispute the meaning of the word “found” as used in RCW 46.64.040.
Under the well established statutofy construction principle of noscitur a sociis, a single

word in a statute is not to be read in isolation. Jongeward v. BNSF Ry. Co., 174 Wn.2d

586, 601, 278 P.3d 157 (2012). Instead, the meaning of a word is indicated or
controlled by other associated words. Jongeward, 174 Wn.2d at 601. When
interpreting a statutory term, we must take into consideration the meaning from the
statutory context. Jongeward, 174 Wn.2d at 601. Another well settled principle of
statutory construction is that we must construe and interpret a statute to give effect to all
the language used and avoid a construction that would render a bortion of a statute

meaningless or superfluous. Jongeward, 174 Wn.2d at 601; Davis v. Dep't of

Licensing, 137 Wn.2d 957, 963, 977 P.2d 554 (1999); Ford Motor Co. v. City of Seattle,

160 Wn.2d 32, 41, 156 P.3d 185 (2007). Ultimately, in resolving the meaning of a

statutory term, we adopt the interpretation that best advances the legislative purpose.

Citizens Alliance for Prop. Rights Legal Fund v. San Juan County, 184 Wn.2d 428, 437,
359 P.3d 753 (2015).
The plain and unambiguous language of the statute states that where a resident,
while operating a motor vehicle on the public highways of this state, is

involved in any accident, collision, or liability and thereafter at any time
within the following three years cannot, after a due and diligent search, be

11
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found in this state appoints the secretary of state of the state of
Washington as his or her lawful attorney for service of summons.

RCW 46.64.040. In context, the word “found” immediately precedes the phrase
““appoints the secretary of state of the state of Washington as his or her lawful attorney
for service of summons.” RCW 46.64.040. We hold the word “found” as used in RCW
46.64.040 means “found” for purposes of service of process.®

Legislative history supports our holding. When originally enacted in 1937, RCW
46.64.040 authorized service on the secretary of state for only nonresident motorists.
LAw OF 1937, ch. 189, § 129. In 1957, the legislature amended the statute to authorize
service on the sécretary of state for a “resident of this state who,” within three years of
the motor vehicle collision, “departs from this state.” LAWS oF 1957, ch. 75, § 1.°
Former RCW 46.64.040 (1957) stated, in pertinent part: 7

[E]ach resident of this state who, while operating a motor vehicle on the

public highways of this state, is involved in any accident, collision or

liability and thereafter within three years departs from this state appoints

the secretary of state of the state of Washington as his lawful attorney for
service of summons as provided in this section for nonresidents.

In Huff, the Washington Supreme Court held the phrase “departs from this state”
is not synonymous with the phrase “cannot be found in this state.” Huff, 141 Wn.2d at
11. Following the decision in Huff, the legislature amended RCW 46.64.040 as passed

by the House Judiciary Committee. LAwsS OF 2003, ch. 223, § 1; H.B. 1226, 58th Leg.,

8 We also note that under the statute that allows for service by publication, RCW 4.28.100(2), a
plaintiff must show the defendant cannot be found. To show a defendant cannot be found, the plaintiff
must demonstrate that he or she "“made reasonably diligent efforts to personally serve the defendant.”
Boes v. Bisiar, 122 Wn. App. 569, 574, 94 P.3d 975 (2004) (emphasis added). In Harvey v. Obermeit,
163 Wn. App. 311, 322, 261 P.3d 671 (2011), we state that “[w]hile RCW 46.64.040 uses the word

‘found,’ . . . the due diligence inquiry focuses on a plaintiff's efforts to physically find and serve the
defendant.” (Emphasis in original.)
9 Emphasis added.
12
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Reg. Sess. (Wash. 2003). The legislature deleted the language “departs from this

state” and changed the language to “cannot, after a due and diligent search, be found in

this state.” LAws oF 2003, ch. 223, § 1; see In re Pers. Restraint of Quackenbush, 142
Wn.2d 928, 936, 16 P.3d 638 (2001) (when amending a statute, the legislature is
presumed to know how the courts have interpreted and applied the statute); see also

WR Enters., Inc. v. Dep'’t of Labor & Indus., 147 Wn.2d 213, 222, 53 P.3d 504 (2002)

(when the legislature makes a material change in the wording of a statute the court
presumes a change in legislative purpose).

The House Judiciary Committee cites the Washington Supreme Court decision
that “a person who cannot be found in the state is not the equivalent of the statute’s
requirement that the resident ‘departs from this state’ ” as the reason for the
amendment. H.B. REr. ON H.B. 1226, at 2, 58th Leg., Reg Sess. (Wash 2003). The
report proposes changing the Ianguage as follows:

A state resident involved in a motor vehicle accident while operatlng a

motor vehicle on a state public highway may be served by substitute

service of process on the Secretary of State if the resident cannot be

found in Washington, after a due and diligent search, at any time within

the three years following the event.

H.B. REP. ONH.B. 1226, at 2. The report describes the purpose of the amendment:

[T]o provide a method for serving motorists who cannot be found in the

state. It will apply only when the process server has diligently attempted

through all available methods to serve process and is unable to do so.

The only beneficiaries of the current system are those people who

intentionally and successfully avoid process.
H.B. REP. ON H.B. 1226, at 2.

Because the undisputed record establishes that despite due diligence and

repeated efforts \to serve Rios, she could not be found for purposes of service of
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process, service on the secretary of state under RCW 46.64.040 was proper. We

reverse dismissal of the lawsuit and remand.

WE CONCUR:

N W
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RCW 46.64.040

Nonresident's use of highways—Resident leaving state—Secretary of state as attorney-in-
fact.

The acceptance by a nonresident of the rights and privileges conferred by law in the use of the public
highways of this state, as evidenced by his or her operation of a vehicle thereon, or the operation
thereon of his or her vehicle with his or her consent, express or implied, shall be deemed equivalent to
and construed to be an appointment by such nonresident of the secretary of state of the state of
Washington to be his or her true and lawful attorney upon whom may be served all lawful summons and
processes against him or her growing out of any accident, collision, or liability in which such nonresident
may be involved while operating a vehicle upon the public highways, or while his or her vehicle is being
operated thereon with his or her consent, express or implied, and such operation and acceptance shall
be a signification of the nonresident's agreement that any summons or process against him or her which
is so served shall be of the same legal force and validity as if served on the nonresident personally within
the state of Washington. Likewise each resident of this state who, while operating a motor vehicle on the
public highways of this state, is involved in any accident, collision, or liability and thereafter at any time
within the following three years cannot, after a due and diligent search, be found in this state appoints
the secretary of state of the state of Washington as his or her lawful attorney for service of summons as
provided in this section for nonresidents. Service of such summons or process shall be made by leaving
two copies thereof with a fee established by the secretary of state by rule with the secretary of state of
the state of Washington, or at the secretary of state's office, and such service shall be sufficient and valid
personal service upon said resident or nonresident: PROVIDED, That notice of such service and a copy
of the summons or process is forthwith sent by registered mail with return receipt requested, by plaintiff
to the defendant at the last known address of the said defendant, and the plaintiff's affidavit of
compliance herewith are appended to the process, together with the affidavit of the plaintiff's attorney
that the attorney has with due diligence attempted to serve personal process upon the defendant at all
addresses known to him or her of defendant and further listing in his or her affidavit the addresses at
which he or she attempted to have process served. However, if process is forwarded by registered mail
and defendant's endorsed receipt is received and entered as a part of the return of process then the
foregoing affidavit of plaintiff's attorney need only show that the defendant received personal delivery by
mail: PROVIDED FURTHER, That personal service outside of this state in accordance with the
provisions of law relating to personal service of summons outside of this state shall relieve the plaintiff
from mailing a copy of the summons or process by registered mail as hereinbefore provided. The
secretary of state shall forthwith send one of such copies by mail, postage prepaid, addressed to the
defendant at the defendant's address, if known to the secretary of state. The court in which the action is
brought may order such continuances as may be necessary to afford the defendant reasonable
opportunity to defend the action. The fee paid by the plaintiff to the secretary of state shall be taxed as
part of his or her costs if he or she prevails in the action. The secretary of state shall keep a record of all
such summons and processes, which shall show the day of service.

[2003 ¢ 223 §1; 1993 ¢ 269 § 16; 1982 ¢ 35§ 197; 1973 ¢c 91§ 1; 1971 ex.s. c 69§ 1;1961¢c 12§
46.64.040. Prior: 1959 ¢ 121 § 1; 1957 ¢ 75 § 1; 1937 ¢ 189 § 129; RRS § 6360-129.]

NOTES:
Rules of court: Cf. CR 12(a).
Effective date—1993 ¢ 269: See note following RCW 23.86.070.

Intent—Severability—Effective dates—Application—1982 c 35: See notes following RCW
43.07.160.
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Deposit of fees in secretary of state's revolving fund: RCW 43.07.130.
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